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DETAILED ACTION 

Claims 1-22 are pending in this application. 
Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 1-22 are rejected under 35 U.S.C. 102(e) as being anticipated by Singleton 
(PGPUB 2004/126337). 

Singleton discloses a composition containing (i) a lipophilic sunscreen, (ii) a copolymer 
of sodium acryloyldimethyltaurate and one or more acryls, and (iii) an oil-absorbant. See 
abstract. 

Singleton discloses the composition contains 0.1 to about 50 percent and at least 10% of 
one or more lipophilic sunscreens . See [0016]. Examples of suitable sunscreens include 
octocrylene, homosalate, octinoxate, octisalate, avobenzone, oxybenzone, benzophenone-1, 
benzophenone-2, benzophenone-8, benzophenone-1 2, ethyl dihydroxypropyl PABA, gyceryl 
PABA, menthyl antranilate, ethylhexyl dimethyl PABA, methylbenzylidene camphor, isopropyl 
dibenzoyl methane, and etocrylene. See [0015]. Examples of oil-absorbing agents include, silica 
(e.g., spherical silicas, porous silicas, and fumed silica powders). See [0021]. 
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Specifically example 1 discloses a sunscreen composition having a SPF of 45. The 
emulsion comprises water, 0.1-15% homosalate (preferably 15%), 0.1-5% ethylhexyl salicylate 
(preferably 5%), 0.1-7.5 ethylhexylmethoxycinnamate (preferably 7.5%), 0.1-6% benzephone-3 
(preferably 6%), 0.1-3% avobenzone(preferably 2%), 0.1-20% silica (spheron L-500) (preferably 
3.5%), 0.1-10% dimethicone (oil component), 0.1-10% dimethicone &trimethylsiloxy silicate 
(oil component), and 0.1-10 cetyl dimethicone (oil component), 0.1-10% glyceryl stearate (oil 
component), among other components. Note that Spheron L-500 is a porous silica, 3-15 microns 
powder. 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1-5 are rejected under 35 ILS.C. 102(b) as being anticipated by EP 0679382. 

EP '382 discloses cosmetic composition comprising porous silica spheres with a diameter 
of 1-50 microns and preferably 2-20 microns. See page 55-60 and page 3, lines 5-10. 
Specifically, example 15 discloses a cream comprising 17% liquid paraffin (water-insoluble 
organic ingredient), 3% cetanol (water-insoluble organic ingredient), 3% glyceryl monostearate 
(water-insoluble organic ingredient), 1% propylene glycol monostearate (water-insoluble organic 
ingredient), 10% silica treated powder, and water among other components. Note that the 
recitation "at least about 25%" is met. Example 12 discloses 3% stearic acid (water-insoluble 
organic ingredient), 9% isopropyl myristate (water-insoluble organic ingredient), 1.5% liquid 
paraffin (water-insoluble organic ingredient), 1% cetanol (water-insoluble organic ingredient), 
2% coloring pigments, 6% silica treated powder, and water among other components. 

Claims 1-5 are rejected under 35 U.S.C. 102(b) as being anticipated by Vatter et al 
(6,696,049). 
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Vatter discloses a cosmetic compositions comprising: (i) from about 0.1% to about 15% 
of crosslinked organosiloxane elastomer having an average particle size less than 20 microns; (ii) 
from about 10 to about 80% of a solvent for the crosslinked siloxane elastomer; (iii) optionally, 
from 0 to about 50% of skin conditioning agent; and (iv) optionally, from above about 0 to about 
95% of water. The cosmetic compositions preferably comprise water at from about 1% to about 
95%, preferably from about 5% to about 90%, most preferably from about 10% to about 85%. 
See column 2, lines 5-30. 

Vatter discloses the use of shine control agent to improve and/or regulate the condition of 
the shiny appearance of skin, which are typically porous in nature. Vatter discloses these agents, 
when applied to the skin provide a reservoir to absorb excess moisture into the pores, hence 
reducing the visible quantity of moisture on the skin. Vatter discloses it is preferable to combine 
the use of effective porous, absorbent materials with non-absorbing spherical materials (the 
organosiloxane). Vatter discloses silicas , particularly silica ellipsoids and silica microspheres in 
the amount from about 1% to about 40%; more preferably from about 1% to about 25%, and 
most preferably from about 2% to about 10%, by weight of the composition. Vatter discloses 
silica ellipsoids are available from DuPont as ZELEC Sil and Kobo as Silica Shells. Silica 
microspheres are available from Kobo as MSS-500, MSS500/3, MSS-500H, MSS500/3N, MSS- 
500N and MSS 500/3N; Presperse as Spheron LI 500, Spheron PI 500. Note these spheres have 
the instantly claimed particle size. See column 11, lines 4-54 and example V and IX-X. 

Vatter also discloses the use of film forming agents to aid film substantivity and adhesion 
to the skin, which improve the long wear and non-transfer performance. Water-soluble, water 
insoluble, and water dispersible film forming agents are taught in the amount of about 0% to 
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about 20%, more preferably, from about 0.1% to about 10%, and most preferably, from about 
0.1% to about 5%. Organic silicone resins, polymer resins, polyurethane resins, and styrene- 
based materials are taught, all of which are water-insoluble organic materials. See column 12, 
line 25 to column 13, lines 5. 

Vatter discloses the compositions preferably comprise an organic sunscreen, which have 
UVA absorbing properties, UVB absorbing properties, or a mixture thereof. The exact amount of 
the sunscreen active depends on the desired Sun Protection Factor, i. e., the "SPF" of the 
composition as well as the desired level of UVA protection. The compositions of the present 
invention preferably comprise an SPF of at least 10, preferably at least 15. UVA sunscreens are 
taught in the amount of 4-14% and a preferred UVA sunscreen is avobenzone. UVB sunscreens 
are taught in the amount of 0.1-16% and the preferred UVB sunscreen is octocrylene. See 
column 20, line 34 and line 66. 

Skin conditioning agents including emollients are selected from hydrocarbons, fatty 
acids, fatty alcohols and esters in the amount of 1-10% preferably. 

Examples IX-X disclose a cream foundation for controlling shine comprising 5% silica 
(instant particles), 10% ethylene/acrylic acid copolymer microspheres (water-insoluble organic 
material), 31% cyclomethicone (oil component), 17.50% organopolysiloxane elastomer, 2% ally 
methacrylate copolymer (water insoluble organic component), and water, among other 
components. Note that the acrylate based spherical particles'are disclosed in an amount of 8- 
30%. See column 12, lines 20-25. 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 6-22 are rejected under 35 U.S.C. 103(a) as being unpatentable over Vatter 
et al (6,696,049). 

Vatter discloses a cosmetic compositions comprising: (i) from about 0.1% to about 15% 
of crosslinked organosiloxane elastomer having an average particle size less than 20 microns; (ii) 
from about 10 to about 80% of a solvent for the crosslinked siloxane elastomer; (iii) optionally, 
from 0 to about 50% of skin conditioning agent; and (iv) optionally, from above about 0 to about 
95% of water. The cosmetic compositions preferably comprise water at from about 1% to about 
95%, preferably from about 5% to about 90%, most preferably from about 10% to about 85%. 
See column 2, lines 5-30. 

Vatter discloses the use of shine control agent to improve and/or regulate the condition of 
the shiny appearance of skin, which are typically porous in nature. Vatter discloses these agents, 
when applied to the skin provide a reservoir to absorb excess moisture into the pores, hence 
reducing the visible quantity of moisture on the skin. Vatter discloses it is preferable to combine 
the use of effective porous, absorbent materials with non-absorbing spherical materials (the 
organosiloxane). Vatter discloses silicas , particularly silica ellipsoids and silica microspheres in 
the amount from about 1% to about 40%; more preferably from about 1% to about 25%, and 
most preferably from about 2% to about 10%, by weight of the composition. Vatter discloses 
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silica ellipsoids are available from DuPont as ZELEC Sil and Kobo as Silica Shells. Silica 
microspheres are available from Kobo as MSS-500, MSS500/3, MSS-500H, MSS500/3N, MSS- 
500N and MSS 500/3N; Presperse as Spheron LI 500, Spheron PI 500. Note these spheres have 
the instantly claimed particle size. See column 11, lines 4-54 and example V and IX-X. 

Vatter also discloses the use of film forming agents to aid film substantivity and adhesion 
to the skin, which improve the long wear and non-transfer performance. Water-soluble, water 
insoluble, and water dispersible film forming agents are taught in the amount of about 0% to 
about 20%, more preferably, from about 0.1% to about 10%, and most preferably, from about 
0.1% to about 5%. Organic silicone resins, polymer resins, polyurethane resins, and styrene- 
based materials are taught, all of which are water-insoluble organic materials. See column 12, 
line 25 to column 13, lines 5. 

Vatter discloses the compositions preferably comprise an organic sunscreen, which have 
UVA absorbing properties, UVB absorbing properties, or a mixture thereof. The exact amount of 
the sunscreen active depends on the desired Sun Protection Factor, i. e., the "SPF" of the 
composition as well as the desired level of UVA protection. The compositions of the present 
invention preferably comprise an SPF of at least 10, preferably at least 15. UVA sunscreens are 
taught in the amount of 4-14% and a preferred UVA sunscreen is avobenzone. UVB sunscreens 
are taught in the amount of 0.1-16% and the preferred UVB sunscreen is octocrylene. See 
column 20, line 34 and line 66. 

Skin conditioning agents including emollients are selected from hydrocarbons, fatty 
acids, fatty alcohols and esters in the amount of 1-10% preferably. 
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Vatter does not specifically teach a combination of the instant sunscreens and instant 
porous silica particles. 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to look to the guidance provided by Vatter et al and utilize the instant combination of 
silica particles and organic sunscreens, particularly the instant sunscreens. For instance, Vatter 
teaches a cream for oil control comprising the instant silica particles and thus it would have been 
obvious to one of ordinary skill in the art a the time the invention was made to further add 
organic sunscreens to this composition if one desired to render a shine control cream foundation 
that provides UV protection. Furthermore, one would have been motivated to add the desired 
concentration of the sunscreen to provide the desired SPF as taught by Vatter on column 19, 
lines 42-60. Thus, a skilled artisan would have been motivated to manipulate the concentration of 
the sunscreen to provide the desired SPF wherein an increased concentration of the UVA and 
UVB sunscreen would provide a higher SPF, which is known in the art. 

Conclusion 

All the claims rejected at this time. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Sharmila S. Gollamudi whose telephone number is 571-272- 
0614. The examiner can normally be reached on M-F (8:00-5:30), alternate Fridays off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gary Kunz can be reached on 571-272-0887. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR, Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



Sharmila S. Gollamudi 

Examiner 
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